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Mortgages
Powers of attorney
Where a judge dismissed a plaintiff’s claims

“concerning the validity of mortgages on her

Massachusetts residence and on Maine real
property, the dismissal order was vacated be-
cause the judge erred by concluding that pow-
ers of attorney under which the mortgages were
executed remained valid even though the pow-
ers by their own terms were no longer in effect
at the time of the execution of the mortgages.
Reversed and remanded.

Background

“In this suit, removed from the Superior
Court of Massachusetts, the plaintiff, Patricia
Coffill, seeks to rescind two mortgages osten-
sibly encumbering titles to her residencein An-
dover, Massachusetts, and a rétreat in Maine,
and she asks for further equitable relief against
foreclosure as well as for damages. Defendants
include (without limitation) her husband and
his business partner; the original mortgagee,

" Bank of Ann Arbor, Inc.; its nominee of record,

Mortgage Electronic Registration System, Inc.

“(MERS); the supposed current assignee of the

mortgage interest, CitiMortgage, Inc.; and a
lawyer claimed to have acted for both the hus-
band and the mortgagee, Sherrill R. Gould.
“This appeal is brought from the dismissal
under Federal Rule of Civil Procedure 12(b)(6)
of those counts upon which removal was pred-
icated (the remainder being remanded to the
state court), and we accordingly give the gist of
the present issue on the basis of the pleadings.
Coffill's husband needed to raise money for a
new business and asked her to sign documents
he described as attesting to her clear title to the
Andover and Maine properties and certifying a
clean family credit record generally. She was nev-
er given a chance to read the pair of two-page

instruments, but was requested to sign and ac-
knowledge them in some haste before a notary
public on August 13,2008.In fact, the documents
were powers of attorney purporting to author-
ize the husband to mortgage the two properties,
and each included the following provision gov-
erning the duration of the authority granted:
‘This power of attorney and the powers herein
granted shall terminate upon the earliest occur-
rence of [various events or] the expiration of a
period of time ending May 31,2008.1t is my in-
tention that any person or any firm, corporation,

joint venture, association or other legal entity of
+ any kind or character dealing with my said at-

torney, or his substitute or substitutes, shall be
entitled to rely on the provisions of this para-
graph in determining whether or not this pow-
er of attorney has been revoked: Despite the fact
that each of the powers on its face had expired
prior to its execution date, five days after their
execution the husband tendered them at the loan
closing where he executed mortgages of the two
properties, on the strength of which the Bank of
Ann Arbor gave him $695,000.

“So far as it concerns us here, Coffill’s prayer
for rescission rests on provisions of the feder-
al Truth In Lending Act, 15 US.C. §1635, which
has a state counterpart in the Massachusetts
Consumer Credit Cost Disclosure Act, Mass.
Gen.Laws ch. 140D §10. Each requires a lender
to provide a borrower with specific informa-
tion about the terms of credit, as well as notice
that a borrower assailed by second thoughts
may call things off by rescinding the transac-
tion within a limited time. ... If no such notice
is given to the borrower, however, the rescis-
sion petiod is generally three years after the
transaction under the Truth in Lending Act,
15 US.C. §1635(f), and four years under the
Massachusetts law, Mass. Gen. Laws ch. 140D
S10(f). Coffill alleges that she never received
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